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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STATE OF NEW YORK ex rel.
Attorney General ANDREW M. CUOMO, et al.,
Plaintiffs, Civil Action No. 98-1233 (CKK)
V. Next Court Deadline:
November 6, 2007 Status Conference
MICROSOFT CORPORATION,
Defendant.

JOINDER OF PLAINTIFF STATES OF NEW YORK, MARYLAND,
LOUISIANA AND FLORIDA
IN MOVING TO EXTEND THE FINAL JUDGMENTS
Plaintiff States New York, Maryland, Louisiana and Florida (“Additional Moving States”)
join Plaintiff States California, Connecticut, lowa, Kansas, Minnesota, the Commonwealth of
Massachusetts and the District of Columbia (“Movants”) in moving this Court to extend the term
of the Amended Final Judgments in this action, dated September 7, 2007.! An extension is
appropriate to assure that marketplace participants have sufficient opportunity to establish
positions to compete against Microsoft, an entrenched monopolist. Indeed, experience since
entry of the Court’s decree in 2002 refutes the central assumption that supported departure from
the 10-year term typical of antitrust remedial decrees — that the industry section was

characterized by rapid change. Just the opposite: Microsoft’s Windows monopoly is indisputably

resilient.’

' In so moving, the Additional Moving States join in seeking an extension of the Final

Judgments. They do not necessarily subscribe to all parts of the Movants’ moving papers.

2 Plaintiff States Illinois, Kentucky, and Ohio do not object to extending the Final Judgments.
Plaintiff States Michigan, North Carolina, and Utah take no position on the decree extension.
Plaintiff State Wisconsin does not join in the motion.
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I
CONTINUED RESTORATION OF COMPETITION IS NECESSARY

As we noted in the Review of the Final Judgments by the New York Group and the
United States, dated August 30, 2007, “the Final Judgments were targeted to re-invigorating
competitive conditions that Microsoft had suppressed . . . .” NYG-DOJ FJ Review at 8.° We
further summarized developments relating to middleware and to PC operating systems generally,
which suggest that the Final Judgments have begun to foster competitive conditions among
middleware products, and more generally in the delivery of web-based applications and services.
NYG-DOJ FJ Review at 6-8. However, the process envisioned by the Final Judgments is far
from complete.

The inescapable fact remains that, at the client operating system level, Microsoft has a
90%+ market share. See lansiti Report at p. 45 of 45 (90% of the hours per week that users
spend running PC applications occurs on the “Microsoft Client” — Windows).* The applications
and icons for products and services that Drs. Evans and Nichols found installed on PCs were all
installed on Windows. Evans & Nichols Report at p.9 of 44.° The browser that virtually all
users receive when they buy a new computer — and that most users are likely to launch to access

the web’s applications and other offerings — is IE. See lansiti Report at pp. 7-8 of 45 (IE’s

3 See also id. at 4-5 (“besides assuring cessation of Microsoft’s unlawful activity and preventing
its recurrence, the over-arching objective of the Final Judgments are to create conditions in the
market that afford non-Microsoft middleware opportunities to compete comparable to those that
Microsoft denied to Netscape and Sun”) (footnote omitted); at 8 (the Final Judgments’ “goal . .
[is] to safeguard the threats to Microsoft’s monopoly posed by competing middleware
products”).

* Ex. B to Microsoft’s Report Concerning the Final Judgments, dated August 30, 2007
(“Microsoft’s FJ Report™).

> Ex. A to Microsoft’s FJ Report.
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worldwide and U.S. shares were 84.7% and 75.7%, respectively); Evans & Nichols Report at
p.12 of 44, Table 3 (demonstrating that non-Windows applications pre-installed by OEMs do not
include any competing browser) .

Moreover, the client operating system still matters — and will for the foreseeable future.
Microsoft did not spend billions to develop and release Vista a year ago as a rapidly wasting
asset. See CNet.com Report, Gates at CES: Thinking servers, pet projects, Vista billions ("How
would Gates describe the investment that Microsoft has poured into Windows Vista
development? ‘Best $6 billion I ever spent,” he quipped”).® Thus, as Gartner research notes:

The importance of Windows will decline with an increase in OS-agnostic applications;

however, the ability to run Windows applications will be needed well beyond 2011, the

end of the planning horizon, which means Windows will continue to be important.
Special Report, Windows Vista and Office (summarizing its August 2006 report, “Why the Client
OS Matters Well Beyond 2011”’) (emphasis added).” Likewise, Craig Mundie, Microsoft’s chief
technology officer, recently said:

I think there was a period of popular mythology, where everybody was saying the whole

world is going to migrate to “software as a service” over the internet. We absolutely don't

think that is true and I think it is increasingly recognised [sic] as not likely to be true.®

Accordingly, although competitive developments in the industry today are encouraging,

¢ http://www.news.com/Gates-at-CES-Thinking-servers,-pet-projects.-Vista-billions/2100-1016-
6148067.html (Jan. 8, 2007).

7 http://www.gartner.com/it/docs/reports/asset 153070 2898.jsp.

 APC Mag, Interview: Craig Mundie, http://apcmag.com/7161/interview craig mundie
microsofts technology chief taking over from bi (Sept. 13, 2007). See also Craig Mundie:
New Software Industry Conference (“[W]hen people today earlier also talked about is the
platform evolving, is the old platform model really going away, I would argue that the answer is
no, the one we knew is not really going away . ... [W]hat is happening is that there will be new
ways of using the network to make it easier to buy, deliver, install, and maintain software . . . .
[W]lhat we're looking at is essentially a persistent hybrid model”), available at
http://www.microsoft.com/Presspass/exec/craig/04-30-2007SiliconValley.mspx (Apr. 30, 2007).

3
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whether they have enough traction to enhance long-term competition in the market for operating
systems running on Intel-compatible PCs is uncertain. As we noted in the FJ Review, at this
time, “[iJt is not possible to assess” whether observable pro-competitive “developments will
ultimately result in substantial long-term competition in the market for operating systems
running on Intel-compatible PCs.” NYG-DOJ FJ Review at 8-9. It would be unfortunate,
indeed, if current pro-competitive trends did not persist. Microsoft’s Windows desktop monopoly
is formidable, and the applications barrier to entry, together with the company’s positions in
adjacent spaces, enhance its durability.

We are mindful, of course, that reduction of Windows market share is not the litmus test
for the Final Judgments’ success. However, the absence of meaningful erosion in Windows’
market share is still problematic for the public interest. “As long as a firm retains monopoly
power, it may have myriad and diverse opportunities to engage in anticompetitive exclusionary
conduct, and no decree can anticipate all of them.” IIA Phillip E. Areeda, Herbert Hovenkamp,
Roger D. Blair & Christine Piette Durrance, Antitrust Law 9 325c1, at 17-18 (3™ ed. 2007)
(“Areeda & Hovenkamp”). Cf. III Areeda & Hovenkamp § 651i, at 88 (2" 2002)
(“anticompetitive strategic behavior by dominant firms comes in many kinds, many of which
may not be known or even anticipated today”).

I
THE STANDARD 10-YEAR DECREE TERM IS APPROPRIATE

The Antitrust Division's “standard decree language” calls for a term of 10 years from the
court’s entry of judgment. Antitrust Division Manual, Ch. IV, Litigation® (cited in United States
v. Microsoft Corp., 231 F. Supp. 2d 144, 195 (D.D.C. 2002) (“Tunney Act Ruling”), aff’d sub

nom. Massachusetts v. Microsoft Corp., 373 F.3d 1199 (D.C. Cir. 2004) (“Microsoft II’). In

? http://www.usdoj.gov/atr/foia/divisionmanual/ch4.htm.

4
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2001, however, the shorter five-year term was thought to be sufficient to restore competitive
conditions, based on the rationale that technology markets evolve with uncommon alacrity."
The Court approved the term of the decree accordingly. In doing so, the Court wrote that “[a]t
this point in the case, there can be no dispute that the industry has shown a great capacity for
rapid change.” Tunney Act Ruling, 231 F. Supp. 2d at 195. Similarly, in the remedies proceeding
involving the California Group, the Court described the industry as “remarkable for its constant
and rapid change.” New York v. Microsoft Corp., 224 F. Supp. 2d 76, 184 (D.D.C. 2002)
(“Remedies Ruling”), aff’d sub nom. Massachusetts v. Microsoft Corp., 373 F.3d 1199 (D.C. Cir.
2004). The Court further noted that:

Imposing a remedy in this case is not unlike trying to shoe a galloping horse. Were the

Court to impose a ten-year term, it is likely that, by the latter half of the term, the market

will have long since sent the horse to pasture in favor of more advanced technology.
Remedies Ruling, 224 F. Supp. 2d at 184."

In fact, the period since negotiation of the decree in 2001 has demonstrated that in the
market space that matters — the individual PC desktop operating system market — Microsoft’s

monopoly position is quite durable. And that is so even though the industry in adjacent and

complementary spaces may be active and changing. Experience has thus shown that realizing

10" See, e.g., DOJ Response to Public Comments § 411, at 202 (noting that “the characteristics of
the market in this case make it conducive to rapid change,” citing United States v. Microsoft, 253
F.3d 34,49, 79 (D.C. Cir. 2001) (“Microsoft I’), cert. denied, 534 U.S. 952 (2001), and 4412, at
203 (a five-year term is appropriate “in industries like this one, that are characterized by rapid
technological change”) (footnote omitted); DOJ Memorandum In Support of Entry of the
Proposed Final Judgment, dated February 27, 2002 (DOJ Entry Mem.”), at 1 (noting that
“several” years was “an eternity in this ever-changing market”); Competitive Impact Statement
at 60, DOJ Entry Mem. at 61, and DOJ Response to Public Comments 9 411, at 202 (five-year
term thought to be “sufficient” to restore competitive conditions “in this evolving market”).

" See also Remedies Ruling, 224 F. Supp. 2d 183-84 (noting that the “rapid pace of change in
this arena,” made it “particularly difficult . . . to predict what effect the present remedy will have
a decade from now”).



Case 1:98-cv-01233-CKK  Document 657  Filed 10/18/2007 Page 6 of 9

the benefits of the remedy in this case sometimes seems more like shoeing a plodding Clydesdale
than a galloping stallion.

Significantly, Microsoft’s well-known difficulties discharging its obligations under III.LE
of the Final Judgments — the communications protocol provisions — have impeded the
marketplace competitive opportunities that the Final Judgments are designed to promote. As the
Antitrust Division emphasized in the Tunney Act proceedings, “it is the overall impact of the
various decree provisions working together over the course of the five-year term that will restore
competitive conditions in the market.” DOJ Response to Public Comments, § 413, at 205
(emphasis added). Yet, MCPP technical documentation that the negotiated settlement required
Microsoft to make available to industry participants in the latter part of 2002 is still being
developed today.”? The five-year period envisioned for operation of all the provisions the Final
Judgments to operate as unitary whole — “working together” — has not even begun.

Equally important, there is no basis for concluding that the provisions negotiated in 2001
are any less relevant today. In the operating system space, the market simply has not changed as
rapidly as envisioned in 2001. Removing the oversight impact of the Final Judgments on
Microsoft is more likely to impair competitive developments in the industry than to improve

them.

2" Under the negotiated consent decree, Microsoft agreed to “make available for use by third
parties” the communications protocol documentation “[s]tarting nine months after the
submission of this proposed Final Judgment to the Court . . . .” Final Judgments, § IILE.
Microsoft further agreed to “begin complying with the proposed Final Judgment as if it was in
full force and effect starting 45 days after the date the proposed Final Judgment is submitted to
the Court” and “to be bound by the provisions of the proposed Final Judgment pending its entry
by the Court.” Stipulation, dated November 2, 2001, 9 2.
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111

THE COURT SHOULD EXERCISE ITS EQUITABLE AUTHORITY
TO EXTEND THE FINAL JUDGMENTS

This Court has ample authority to modify the Final Judgments to assure that their
intended remedial purpose of restoring competition is achieved. See United States v. United
Shoe Machinery Corp., 391 U.S. 244 (1968) (recognizing the court’s authority to modify an
equitable decree to assure that competitive conditions are restored); Microsoft 11, 373 F.3d at
1242 (implicitly recognizing that the Final Judgments should be “construed so as to serve the
public interest ”); Final Judgments § VII (retaining jurisdiction to issue further orders to carry out
or modify the decree); IIA Areeda & Hovenkamp, 4 325c2, at 18 (under United Shoe, “‘the courts
have inherent power to decree additional relief at a later time in order effectively to remedy an
earlier finding of an antitrust violation”) (footnote omitted).

Microsoft itself should hardly be heard to object to extending the decree. First, it
professes to be “committed to running its Windows business in accordance” with its 12 Tenets,
announced in July 2006, which are a direct outgrowth its Final Judgment obligations.” Second,
Microsoft conceded, in the case brought by the European Commission, that the settlement in this
litigation has not “had any negative impact on its incentives to innovate.” Case T-201/04,
Microsoft Corp. v. Commission, Judgment, 4 687 (Ct. First Instance Sept. 17, 2007).
Accordingly, the likely benefit to the public interest from extending the Final Judgments — the
continuing restoration of competition — decidedly outweighs any conceivable burden on

Microsoft.

% Windows Principles: Empowering Choice, Opportunity, and Interoperability, available at

http://www.microsoft.com/about/corporatecitizenship/citizenship/businesspractices/windowsprin
ciples.mspx (published Aug. 24, 2007); Remarks of Brad Smith, available at

http://www.microsoft.com/presspass/exec/bradsmith/07-19-06 WindowsPrinciples.mspx (July 19,
2006 Washington, D.C.).



Case 1:98-cv-01233-CKK  Document 657  Filed 10/18/2007 Page 8 of 9

Conclusion

The marketplace circumstances counsel strongly for the five-year decree extension sought
here. At the very least, bearing in mind that § IILE of the Final Judgments has already been
extended by consent to November 2009, a parallel extension of the Final Judgments’ other
provisions is well-suited to promote the pro-competitive benefits of the decree’s intended
integrated structure.

For these reasons, the Additional Moving States respectfully submit that the Court should
extend the five-year terms of the Final Judgments entered in this action on behalf of the New
York Group and the California Group, and should direct such other and further relief as may be
just and proper."*

A proposed Order (Exhibit 1) and proposed Second Modified Final Judgment Pursuant to
Rule 54(b) (Exhibit 2), and a redlined version of the proposed modified judgment (Exhibit 3), are
attached for the Court’s consideration. Our proposed changes are identical to those offered by
Movants."

Dated: October 18, 2007

4 Like the Movants, we do not press for extension of § II1.B, the OEM uniform licensing terms.

"> Unlike the Final Judgment entered on behalf of the California Group, the Final Judgment
entered on behalf of the New York Group, of course, contains provisions relating to the
Technical Committee (“TC”). Under the Court’s Modified Final Judgments, dated September 7,
2006, the TC members’ second term expires on November 12, 2009. Section IV.B.4. We
propose no change in this particular provision. TC member service beyond November 12, 2009
would need to be discussed with the individual members, and is not a matter that needs to be
resolved at this time.
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Respectfully submitted,

FOR THE STATES OF NEW YORK,
MARYLAND, LOUISIANA, AND
FLORIDA

/s/ Jay L. Himes

ANDREW M. CUOMO
Attorney General of New York
JAY L. HIMES

Chief, Antitrust Bureau

120 Broadway

New York, New York 10271
(212) 416-8282




